[Interim] Rule 1-012A: Discrimination Complaint
Process Rule

Revision 2. Effective date: March 16, 2022

l. Purpose and Scope

activities, such as filing a discrimination complaint or participating
discrimination complaint process.

This Rule outlines the process the University will use to r
discrimination that do not involve Sexual Misconduct.

Il. Definitions
For purposes of Policy 1-012 and its associ les cedure, including
this Rule 1-012A, the definitions of prohibitg#dis inatl nd other words and
phrases are provided in Rule 1-0
[I. Rule

A. OEO/AA In

described in
investigati

eptance of a Complaint as
the OEO/AA will begin an

of a Formal Complaint, the OEO/AA will
n notice:

he appropriate University administrator, which may
include the supervisor, Chair, Dean, and/or cognizant
Vice President with responsibility over the
Respondent and any others with a legitimate business
need.

(i) If the Respondent is a student, the Vice
President for Student Affairs and the Office of
Dean of Students will also be notified.

(i) If the Respondent is a Vice President, another
Vice President will be selected as the
cognizant Vice President for purposes of this
rule.



b. to the Complainant and the Respondent providing:

(i) the applicable policies and associated rules by
which the proceedings will be governed;

(i) sufficient details of the allegations including the
identities of the parties involved, the date and
location of the alleged incident(s), and the
conduct allegedly constituting a violation of
University Policy, if known;

(i)  a statement that each party will h\a@& an equal
opportunity to submit and review exd
throughout the investigation;

(iv)  a statement that the Responde

determination is made § o the
grievance process;
(v)  astatementin [

their choice, wh not required to
port Person of

(vi)
ents or knowingly
tements during the

2. e investigation, allegations arise
ant or Respondent that were not included
, the OEO/AA will provide notice of the

ondent shall be afforded a full opportunity to
spond to the allegations contained in the Complaint.
ailure to respond or participate in an interview by the
espondent or a witness will not prevent the completion of
the investigation.

4. The OEO/AA will not draw an inference about the
determination of responsibility based solely on a party’s or
witness’ decision not to participate in the investigative or
hearing process; however, evidence for review will be limited
to that provided by parties and witnesses who participate in
the investigation.



10.

The OEO/AA shall interview the Complainant, the
Respondent, and may interview any other person with
relevant information. The OEO/AA will objectively review all
relevant information, including that which is submitted by the
parties.

The Complainant and the Respondent may each be

accompanied at any meetings or interviews with the

OEO/AA by one advisor who may be, but doeggnot have to
be, an attorney. During the investigation, the a4
only advise the Complainant or Respondent andgs
actively participate. Any advisor is at the Co
Respondent’s own expense.

Person. The Support Pers
the Complainant or Respond sf§€ak on behalf
of the party.

simultaneously T8
electronic or R

their advisors, if any, in an
he OEO Draft shall include:

€ of the Evidence standard, supports a
discrimination occurred; and

uant to Family Educational Rights and Privacy Act
FERPA) and other state and federal privacy laws, names
nd other personally identifiable information may be
edacted from the copies of the OEO Draft Report and the
OEO Report that are provided to the Complainant and
Respondent.

Both parties shall have ten (10) calendar days after receipt
of the OEO Draft Report to submit written comments and
any additional documents and/or evidence to the OEO/AA. If
information from either party raises new issues or
allegations, the OEO/AA may conduct additional
investigation.



11.

B. University Disciplinary Action.

1.

At the conclusion of the OEO/AA’s investigation, the
OEO/AA shall issue a final investigative report (“OEO
Report”) simultaneously to the parties and their advisors, if
any, in an electronic or hard copy format. The OEO Report
shall include:

a. a summary of the relevant evidence;
b. an analysis of whether the evidence, evaluated under
a Preponderance of the Evidence standagg, supports a

finding that discrimination occurred; an
C. any mitigating or aggravating factors.

The OEO/AA shall also provide a cop rt to

University non-discrimi
appropriate University,

sociated Rules including this Rule. Possible
jons include, but are not limited to: fines,

itution, warning, withholding diploma,

ganizational sanction, permanent no-contact
directives, educational training, referrals to counseling
or behavioral coaching, limitations, restrictions, or
exclusion from campus or campus programs or
activities, notation on the student's transcript
consistent with the Family Educational Rights and
Privacy Act, suspension from one semester to five
years, dismissal from the University, or revocation of
certificate or degree.

b. If the Respondent is a staff member, the appropriate

University administrator with supervisory responsibility
over the Respondent, in consultation with Human
Resources, will determine the disciplinary sanction or



C.

other corrective measure. Sanctions in discrimination
cases are not subject to Policy 5-203, Staff Employee
Grievance Procedures, and may only be reviewed
and/or under Policy 1-012 and its associated Rules
including this Rule. Possible sanctions include, but
are not limited, to: verbal counseling or warning,
extension of probationary period, reassignment,
transfer, limitations, restrictions, or exclusion from
campus or campus programs or activitigg, reduction in
pay, written warning, final written warning i
without pay, demotion, and termination.

C. If the Respondent is a faculty membe
appropriate University administrator, s

determine the discipli er corrective
measure. Possible sa are not
limited, to: verbal counse g, limitations,
us or campus
rimand, suspension
mination).

O Report and/or the sanctions by submitting a
quest in writing to the OEO/AA within five (5) calendar
ays of receipt of the OEO Report or notice of sanctions,
hichever occurs last. Failure to file a timely written request
for a hearing shall constitute a waiver of the right to a
hearing and a waiver of any appeal rights. If there is no
request for a hearing, the OEO Report and any sanctions
shall become the Final Result.

Hearing Process.
1. Hearings (or initial reviews where appropriate) should take

place as soon as practicable but should be no less than
fifteen (15) and no more than forty (40) calendar days from



the issuance of the OEO Report. Although the OEO/AA
Hearing Coordinator may endeavor to find a hearing date
that will be convenient for all the parties involved, the
Hearing Coordinator and Committee Chair have the final
authority for determining the date of the hearing.

3. General Provisions for Hearings.
a. A Hearing Coordinator may facilitate the\@ark of the
Committee. Hearing Coordinator respongicili
include:

mbers and any

Complainant, the
ittee;

ed by the Committee,

cspondent;

appropriate technological arrangements;
affange for an electronic recording of the
hearing; and

provide other reasonable support services at
the Committee’s request.

OEO/AA responsibilities include:

(i) provide the Committee with a copy OEO
Report, the attachments (including a copy of
the complaint), and a list of the material
witnesses identified in the OEO Report; and

(i) provide other reasonable investigatory and
support services at the Committee’s request.

C. Appropriate Sanctioning Administrator responsibilities
include:



(i) provide the Committee with the proposed
sanction, disciplinary action, or other corrective
measures.

Closed Hearing. Hearings shall be closed to the
public.

Advisor. The Complainant and the Respondent may
each be accompanied at the hearing bygne advisor

the Respondent
wﬂnesses at th

responsibility of the
a particular witness to

ibmit documentary evidence for
he Committee. The Committee may

vidence. The Committee shall not be
by strict rules of legal evidence or procedure
may consider any evidence it deems relevant.

Privacy. Committee Chairs and other Committee
members are prohibited from discussing any matter
related to the hearing with the parties or the
witnesses, or with others before or after the hearing.
Violation of privacy may result in dismissal from the
Committee and/or other corrective action.

Electronic Hearings. Hearings shall be conducted
remotely through electronic means, instead of in-
person, when at all possible. These remote hearings
shall include audio and video capabilities which will
allow for parties to simultaneously see, hear, and
interact with the Committee, witnesses, and each



other in real-time as if physically present in the same
location.

Recording of Hearings. The hearing, except for
deliberations, shall be recorded and a copy in
electronic format shall be made available to either
party upon request at the requesting party’s expense.

final and binding. If the party 8L the
hearing fails to attend, the Hg {
proceed with the hea . in®ny and
evidence and reach a

ittee has authority
BNy party, advisor, or

presentation of evidence and questioning
, and concluding remarks. The

e Chair shall have discretion to grant

ions of time when necessary.

le of Office of General Counsel. The Office of
General Counsel may provide a staff attorney to be
present at hearings in order to provide guidance to
the Committee on substantive law and procedural
matters.

Sanctions and Remedies. At the conclusion of the
hearing, the Committee shall determine the
appropriate sanctions and remedies. The Committee
will ensure that any sanctions and remedies are
appropriate to end the prohibited conduct, to prevent
further violation of policy and remedy the effects of
any violation.



(i) The Committee will review the proposed
sanction submitted by the appropriate
administrator and may call that individual as a
witness during the hearing to speak to the
reasoning supporting the recommendation
when making their decision. In determining the

reasonableness of the sanction, the Committee

shall consider the severity, persistence or
pervasiveness of the misconduciathe
egregiousness of the misconductghe impact of

y other mitigating,
ctors.

enting changes in programs and

ities, providing training, or other remedies
signed to restore equal access to University
Programs or Activities. The Director is
responsible for effective implementation of any
remedies.

earing Committee.

The OEO/AA shall create a standing pool of
committee members to hear the evidence and
determine whether the evidence, evaluated under a
Preponderance of the Evidence standard, supports a
finding that a violation of Policy 1-012 occurred and if
so, whether the sanctions are reasonable in light of
the circumstances. The pool of eligible Committee
members includes the following:



(i) staff employees of the University nominated by
the Chief Human Resources Officer and/or
Staff Council and appointed by the University
President and/or designee, and who will serve
for a three-year term.

(i) students (graduate and/or undergraduate)
nominated pursuant to procedures of
Associated Students of the Univggsity of Utah
(ASUU) and/or the Office of the Dga
Students and appointed by the Unid
President or designee, who will
year term; and

(i)  faculty members from t
Hearing Committee p

b. The Committee shall b mp
panel selected from the pe@hof e
members.

ree-person
Committee

®as the Respondent (student, staff,
subject to the following exceptions:
erest of prompt resolution, a

mittee may be convened without student
representation during school breaks or other
time periods that present student scheduling
difficulties. No more than one student will serve
on a Committee.

The Committee Chair will be selected from the
pool of eligible committee members who have
previously served on a Committee and will
receive specific training relevant to their duties
as Chair.

C. A Committee member may be disqualified due to
bias, conflict of interest, or for other good cause.
Alternates will be appointed as needed.

(i) In order to provide an objective and fair
hearing, each Committee shall take

10



precautions against real or apparent conflicts
of interest on the part of Committee members.
Committee members shall recuse themselves
in any case in which they have a personal bias
or conflict of interest that would preclude their
making a fair and objective decision and shall
avoid any individual communication with a

party.

(i) If there is a challenge to the partiGi@tion of any
Committee member, the remaininggs
members shall hear that disputg#@
final decision about the particip
member in the hearing.

5. Initial Committee Review.
a. In cases where the O ation of

policy occurred, the Com etermine
ased on a review

nation; or
sue is no longer relevant or is moot.

ommittee will issue its decision whether to hold
aring within five (5) calendar days of the initial
iew. The Committee will inform the Hearing
Coordinator, who will notify the parties concurrently in
writing. If the Committee determines that a hearing
will not be held, either party may appeal the decision
to deny a hearing within ten (10) calendar days by
submitting a written request to the cognizant Vice
President. The decision of the Vice President is final.

C. The OEO/AA will inform the appropriate University
administrator, which may include the supervisor,
Chair, Dean, and/or cognizant Vice President with
responsibility over the Respondent, of the decision to
hold or deny a hearing. If the Respondent is a

11



student, the Vice President for Student Affairs and the
Office of Dean of Students will also be notified.

6. Pre-Hearing.

a.

At least fifteen (15) calendar days before the hearing,
the Hearing Coordinator shall notify the Complainant
and Respondent in writing, in either an electronic or

hard copy format, of:

(i) the date, time, location, participa
purpose of the hearing;

(i) the name the Chair and the Co
members;

(i)  the names of all witnes
intends to call;

(iv)  any additional vid@lice that was

not included in at the

of anytequest that a Committee member be
@fpialified based on bias or conflict of

the name and contact information of their

selected advisor, if any;

the name and contact information of their

selected Support Person, if any;

a list of any witnesses they wish to speak on

their behalf as well as contact information for

each witness;

any additional documentary evidence to be

submitted to the Committee, including

information the Committee has requested from

the parties; and

(vi)  any other requests for accommodations,
including technological accommodations. The
request will be reviewed by Committee Chair
and at the Chair's request, the Hearing

12



Coordinator will make any appropriate
accommodations.

C. At least five (5) calendar days before the hearing, the
Hearing Coordinator shall notify the Complainant and
Respondent in writing, in electronic or hard copy
format:

(i) of the names of all withesses requested;

(i) provide copies of all evidence thgt has not
already been provided; and

(i)  of any accommodations, including
technological accommodations
made at the hearing based upo

a party.
7. Hearing Process.
a. The OEO Consultant con investigation
may be present at the he an ilable for
questioning.

ommittee, Complainant, and the Respondent
si@ll have the opportunity to call withesses.

The Committee may ask questions of the OEO

Consultant, the Complainant, the Respondent, and
any witness. The time of Committee questions and
answers shall not count against either party’s time.

e. The Committee must permit each party (or their
advisor) to ask the OEO Consultant, the Complainant,
the Respondent, any witnesses, and any others
providing testimony, all relevant questions and follow-
up questions, including questions challenging
credibility. The questioning of any person providing
testimony (including the parties, witnesses, and the
OEO Consultant) shall be conducted directly, orally

13



D.

and in real time and must be directed through the
Committee Chair (not directly).

f. The parties may also present other evidence. If a
party presents documentary evidence at the hearing
that was not previously provided to the other party
and or the Committee prior to the hearing, the
Committee Chair shall make a determination as to
whether to admit such evidence.

g. Following the presentation of evidence,
Committee will then ask the appropria
(in cases where the Respondent is a s

Students; in cases where the
employee, a representative f

@ will then adjourn the hearing and
deliberations.

rom which all other persons are excluded,
t, at the Committee’s request, an advising

rney from the Office of General Counsel. The
vising attorney may remain present for
deliberations but shall have no vote. The Committee
in its discretion may take votes openly or by secret
written ballot. A majority vote by the members of the
Committee who attended the hearing shall be
required for decisions. The Committee Chair shall be
entitled to vote on all questions. The OEO/AA,
including the Director, shall not participate in the
Committee’s deliberations and shall have no vote.

Post-Hearing.

1. Within ten (10) calendar days after the conclusion of the
hearing, the Committee shall provide its written

14



E.

determination (“Committee Report”) simultaneously to the
parties, their advisors, if any, and the OEO/AA. The
Committee Report shall include:

a. a determination of whether the evidence, evaluated
under a Preponderance of the Evidence standard,
supports a finding that a violation of University Non-
discrimination Policy occurred; if so,

b. a determination of whether the sanctiongare

reasonable in light of the circumstances; ,
C. the procedures and permissible bases f arties
to appeal.

Appeals.

1. The appealing party (whether stude rdaculty) must
articulate the applicable ba for t eal@ivhich must
include at least one of the fol g:

a. a procedural irre tha d the outcome of
b. sonably available at the

made that could affect the

or decision-maker(s) had a conflict
dr or against Complainants or
erally or the individual Complainant

trary and capricious.
a party files an appeal:

The Hearing Coordinator must notify the other party in
writing that an appeal has been filed.

Appeal procedures must be applied equally to both
parties.

C. Each party may provide a written statement in support
of, or challenging, the decision within five (5) days of
the notice that an appeal has been filed.

Appeal to the Vice President or their designee.

15



In cases where the either party is not a faculty
member, the Complainant and the Respondent may
each appeal the decision of the Hearing Committee to
the cognizant Vice President or their designee by
submitting a request in writing to the Hearing
Coordinator within five (5) calendar days of notice of
the Hearing Committee’s decision. Failure to file a
timely written request for appeal shall constitute a
waiver of the right to an appeal under this section. If
there is no timely written request for an 3
Hearing Committee’s decision shall becqgd
and binding decision of the University

The Vice President or their designee s
available for review all releva
including the Committee Rep
presented to the Cong@itige,

cision on information
nless the nature of that

dent or their designee will issue a final
decision (“Final Result”) in writing within

appeal and the rationale for the result. For good
use, the Vice President or their designee may
extend the ten-day period. The Vice President or
designee shall simultaneously notify the parties, their
advisors, if any, and the supervisor, Dean, Chair, and
any other cognizant University representatives of the
Final Result.

4. Appeal to the President or their designee.

a.

In cases where either party is a faculty member, the
Complainant and the Respondent may each appeal
the decision of the Hearing Committee to the
President or their designee instead of the Vice
President, by submitting a request in writing to the

16



Hearing Coordinator within five (5) calendar days of
notice of the Hearing Committee’s decision. Failure to
file a timely written request for appeal shall constitute
a waiver of the right to an appeal under this section. If
there is no timely written request for an appeal, the
Hearing Committee’s decision shall become the final
and binding decision of the University (“Final Result”).

President, an audio recording of the p
President may not base a decision on
presented at the hearing unle
information is fairly communig@ gaparties and a

gifient or their designee may
d. The Hearing Coordinator
the Complainant, the

rd of Trustees, and are to be updated from time to
ppropriate by the cognizant Policy Officer and the

20 U.S.C. § 1092(f)

20 U.S.C. § 1681 et seq.
29 U.S.C. § 794 et seq.
42 U.S.C. § 2000d et seq.
42 U.S.C. § 2000e et seq.
42 U.S.C. § 6101 et seq.
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http://www.regulations.utah.edu/general/1-001.html
http://www.regulations.utah.edu/general/rules/R1-001.html

42 U.S.C. § 12112
42 U.S.C. § 12132
42 U.S.C. § 18116
34 C.F.R. § 668.46 Institutional Security Policies and Crime Statistics

Utah Code Ann. § 76-5-106.5 Stalking—Definitions—Injunction—Penalties
Utah Code Ann. § 76-5-402 to -405 Sexual Offenses

Utah Code Ann. § 76-5-406 Sexual offense against the victi
consent of victim—Circumstances

Utah Code Ann. § 76-5b Sexual Exploitation Act
Utah Code Ann. § 76-9-702.7 Voyeurism offenses,
Utah Code Ann. § 77-36-1 Definitions
Utah Code Ann. § 78B-7-402 Definitions

Utah Board of Higher Educatt
R831: Minimum Requiremeg
Grievances Policy

Utah Board of Hig
R841: Minimum Re

a¥d of Regents) Policy No.
Staff Employment

crly Board of Regents) Policy No.
ciplinary Sanctions and Termination

the Workplace and Academic Environment

Discrimination Complaint Process Rule

. Sexual Misconduct Complaint Process Rule

Policy 1-020: Required Professional Boundaries in Relationships
Policy 5-106: Equal Opportunity and Nondiscrimination Employment
Policy 5-107: Consensual Relationships

Policy 5-117: Americans with Disabilities Act (ADA) Policy

Policy 5-203: Staff Employee Grievances

Policy 6-011: Senate Consolidated Hearing Committee
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http://higheredutah.org/sbr/policy/pdf/R831.pdf
http://higheredutah.org/sbr/policy/pdf/R831.pdf
http://regulations.utah.edu/human-resources/5-106.php
http://regulations.utah.edu/human-resources/5-107.php
http://regulations.utah.edu/human-resources/5-117.php

V.

VI.

Policy 6-316: Code of Faculty Rights and Responsibilities
Policy 6-400: Code of Student Rights and Responsibilities

Contacts:

The designated contact officials for this Policy are:

A. Policy Owner (primary contact person for questions and advice):
Office of Equal Opportunity and Affirmative Action

B. Policy Officer: Vice President and General Counsel

These officials are designated by the University President g
with assistance of the Institutional Policy Committee, to ha
following roles and authority, as provided in University R

University Policy, and will typically be so
of the University (i.e., the President and C

as primary responsibility for

of the Regulations Library. [and]
ermining which reference materials are
e meaning and requirements of particular

Revision History:

A. Current version
Interim Rule Revision 2

Legislative History for Interim Revisions 2 --

B.

Editorial revisions to current version: None

Earlier Versions.
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http://regulations.utah.edu/academics/6-316.php
http://regulations.utah.edu/academics/6-400.php

1. Revision 1

a) Legislative History for Revision 1
2. Interim Rule Revision 1 was put into effect on August 13,
2020, by University President Ruth Watkins, after consultation with
the Academic Senate Executive Committee July 13, 2020, and
presentation to and approval of the Executive Committee of the
Board of Trustees August 17, 2020. It was subsequently presented
for the Information and Recommendations of the Academic Senate,
August 31, 2020. It was enacted as an Interim revisig@ (in accord
with Policy 1-001) in order to comply with recently ch d federal
regulations. It will remain in effect until a permanent v i
adopted, which is anticipated to occur by August 14
review by appropriate internal University groups.

3. Revision 0. Approved by the Acade

2017. Approved by the Board of Trustees,

the designated effective date of F
Legislative history of Revisio

&°
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